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United States Court of Appeals for the 

District of Columbia 

No. 6572. 

Catherine M. Francis, Appellant, 

vs. 

Joseph H. Fitzpatrick et al. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 82621. 

Catherine M. Francis, Plaintiff, 

vs. j 

Joseph H. Fitzpatrick, and Independent Tax)l Owners 
Association, Inc., a Body Corporate, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court qf the Dis¬ 
trict of Columbia, at the City of Washington, injsaid Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 In the Supreme Court of the District of Columbia. 

At Law. 

No. 82621. 

Catherine M. Francis, Plaintiff, 

vs. 

Joseph H. Fitzpatrick, and Independent Taxi Owners 
Association, Inc., a Body Corporate, Defendants. 

Memoranda. 

Trial, verdict for plaintiff for fifteen hundred dollars 
($1,500.00); motion of defendants for new trial; new trial 
granted. 

Amended Declaration. 

Filed March 20, 1935. 

*##*### 

The plaintiff, Catherine M. Francis, sues the defendants, 
Joseph H. Fitzpatrick and Independent Taxi Owners Asso¬ 
ciation, Inc., a body corporate, organized under the laws of 
the State of Delaware and having offices and agents and 
doing business in the District of Columbia, for that, hereto¬ 
fore, to wit, on December 31, 1932, and for some time prior 
thereto, the defendant corporation maintained, controlled 
and operated by its agents certain taxicabs in the District 
of Columbia known as Diamond Cabs, one of which said 
taxicabs at the time and place aforesaid was owned and 
licensed in the name of the defendant, Joseph H. Fitzpat¬ 
rick, and was being operated by one Oscar W. Brubaker, 
as agent, for and in the course of his employment on 

2 behalf of the defendants hereto, said defendant, 
Joseph H. Fitzpatrick being a member of said de¬ 
fendant corporation, Independent Taxi Owners Association, 
Inc., which said association by and through its members, as 
aforesaid, operated taxicabs on the business streets of the 
said District of Columbia, and each of said owners, includ¬ 
ing the said Joseph H. Fitzpatrck, contributed certain sums 
of money to the defendant corporation for membership in 
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said association which said association maintained, super¬ 
vised and controlled the operation of said cabs on said high¬ 
ways, and directed the operation of said taxicab business, 
and held out to the public, including said plaintiff, that said 
defendant corporation known as the Diamond Cab Com¬ 
pany was the operator of said taxicabs, including the cab 
licensed in the name of the said defendant, Joseph H. Fitz¬ 
patrick, as aforesaid, and said defendants, as aforesaid, 
were engaged as common carriers of passengers |for hire. 

And, whereas, at the time aforesaid, the plaiiltiff was a 
passenger for hire in the aforesaid taxicab, which was being 
operated and driven by the defendants and their agents in 
an easterly direction on F Street, N. W., between Second 
Street, X. W., and New Jersey Avenue, N. W., in said Dis¬ 
trict, in the course of business of the said defendants as 
aforesaid. 

Whereupon, it became, and was the duty of s^id defend¬ 
ants, and each of them, to exercise a high degree of care in 
the operation of said taxicab so as not to cause injury to 
the plaintiff through negligence in said operation. 

Yet the said defendants, and each of them, at the time and 
place aforesaid, did so negligently, carelessly and reck¬ 
lessly, and in violation of Paragraph E, Section 2, Article 
IT, of the Traffic and Motor Vehicle Regulations for 
3 the District of Columbia in effect on December 31, 
1932, perform said duty, that a collision occurred at 
the intersection of F Street, X. W., and First Street, N. W., 
at the time aforesaid, between said taxicab and another 
automobile, which was being operated in a northerly direc¬ 
tion on First Street, X. W., between E and F Streets, X. W., 
and by reason of said negligence of said defendants and 
each of them in operating said taxicab at a fast and reckless 
rate of speed, and without having said taxicab under rea¬ 
sonable or proper control so as to avoid colliding [with other 
vehicles, and in failing to give the right of way ;o vehicles 
aproaching from the right, as provided in Paragraph E, 
Section 2, Article II of the Traffic and Motor Vehicle Regu¬ 
lations for the District of Columbia in effect on December 
31, 1932, the said plaintiff, while herself in the exercise of 
reasonable care, was hurled from her position and seat in 
said taxicab, and her head, neck, face, left shojulder, left 
arm, and left hand and fingers, right knee and pody were 
severely and painfully injured, lacerated and bjmised, re- 

2—6572a 


4 


C. M. FRANCIS VS. J. H. FITZPATRICK, ET AL. 


quiring a number of stitches in her head, X-ray treatments 
and special medical care and treatment to her head, neck, 
shoulder, arm, and hand and fingers, and the said plaintiff 
sustained injuries of a permanent nature to her neck, left 
shoulder, left arm and left hand and fingers, and her nerv¬ 
ous system has been severely shocked and permanently im¬ 
paired, and she has suffered, and will for a long period of 
time suffer great physical and mental pain and anguish, 
and has lost and will lose much time from her employment 
with large loss of earnings and will be permanently 
hindered in the full performance of her ordinary affairs and 
duties, and said plaintiff has incurred and will incur large 
expenses for medical, surgical and hospital treat- 

4 ment, X-rays and medicines, all to the plaintiff’s 
damage in the sum of twentv-five thousand dollars 

($25,000.00). 

Wherefore, plaintiff brings this action and claims dam¬ 
ages of said defendants in the sum of twenty-five thousand 
dollars ($25,000.00) besides costs of this action. 

MARCUS BORCHARDT, 

At to rney for Plaintiff. 

5 Pleas of Defendant Independent Taxi Owners’ Asso¬ 

ciation , Inc., to the Amended Declaration. 


Filed March 22, 1935. 


First Plea —The defendant, Independent Taxi Owners’ 
Association, Inc., which is a body corporate, for a plea to 
the declaration filed herein, says that it denies that at the 
time and place in said declaration mentioned, or for some¬ 
time prior thereto this defendant maintained, controlled 
or operated by its agents, taxicabs in the District of Co¬ 
lumbia, known as Diamond Cabs, and it further denies that 
the particular taxicab in said amended declaration referred 
to was, at the time and place aforesaid, being operated by 
any agent, servant or employee of this defendant, or in 
and about any business of this defendant, and it further de¬ 
nies that it maintained, supervised or controlled the opera¬ 
tion of taxicabs on the highways of the District of Colum¬ 
bia, or that it directed the operation of any alleged taxicab 
business, as in said amended declaration set forth, or that 
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it held out to the public, including the plaintiffj that it was 
the operator of said taxicabs, or that the cab licensed in the 
name of its co-defendant, Joseph H. Fitzpatrick, was oper¬ 
ated by it, and it likewise denies that at t^ie time and 

6 place in said declaration mentioned it was engaged 
in any business as a common carrier of passengers 

for hire or that plaintiff was a passenger for Jiire of this 
defendant. It denies that the operator of said taxicab 
negligently or carelessly or recklessly operated the same, 
in violation of the traffic regulations in said amqnded decla¬ 
ration set forth, or any of them or that the collision in said 
amended declaration referred to occurred by reason of any 
negligence on the part of this defendant, or of the operator 
of said taxicab. It denies that the taxicab at the time and 
place in said amended declaration set forth was being oper¬ 
ated at a fast or reckless rate of speed, or that tlie same was 
operated without having said taxicab under reasonable or 
proper control so as to avoid colliding with other vehicles, 
or that the operator of said taxicab failed to give the right- 
of-way to vehicles approaching from the right, as in said 
amended declaration charged. It has no knowledge or in¬ 
formation sufficient to form a belief as to the pature and 
extent of the injuries and losses alleged to have been suf¬ 
fered and sustained by plaintiff and it can therefore neither 
admit nor deny the allegations of said declaration pertain¬ 
ing thereto, but demands strict proof thereof should the 
same be deemed to be material upon the trial of this cause. 

Second Plea —And for a further plea to said amended 
declaration, the defendant, Independent Taxi Owners’ Asso¬ 
ciation, Inc., a body corporate, says that at the time and 
place in said amended declaration set forth, tjlie taxicab 
therein referred to, was being operated in a careful and 
prudent manner, at a reasonable rate of speed in an easterly 
direction on F Street, Northwest, approaching! the inter¬ 
section of said last mentioned street with a certain other 
highwav known as New Jersev Avenue, Northwest. And 
this defendant alleges that at the time and place aforesaid 
a certain other automobile was being driven in a 

7 northerly direction on First Street, Northwest, ap¬ 
proaching the intersection of said last jmentioned 

street with the aforesaid F Street. This defendant alleges 
that it thereupon became and was the duty of th|e operator 
of said other automobile to use reasonable care iiji the oper- 
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ation of the same so as to avoid striking or colliding with, 
other persons) or vehicles lawfully upon said highway of 
F Street, or First Street, or either of them, but notwith¬ 
standing his duty in the premises the operator of the auto¬ 
mobile last aforesaid failed and neglected to exercise rea- 
sonable care in the operation of the same, but on the con¬ 
trary operated said automobile in a reckless, careless and 
negligent manner in that lie operated said automobile at a 
fast and excessive rate of speed, that is to say at a speed 
in excess of to-wit thirty miles per hour, and without 
sounding any signal or warning of the approach of the said 
automobile then and there being operated by him, and with¬ 
out keeping a proper lookout so as to avoid colliding with 
other persons or vehicles lawfully using said highways of 
First Street or F Street, or either of them and further 
in that the operator of the automobile then and there being 
driven in a northerly direction on First Street as aforesaid, 
failed, neglected, and refused to give the right-of-way to 
the taxicab which was being driven in an easterly direction 
on F Street, as hereinbefore set forth, and by reason of the 
foregoing acts of negligence the automobile then and there 
being driven on First Street as aforesaid was negligently 
and carelessly caused, suffered and permitted to run into 
and upon and collide with said taxicab then and there being 
driven in an easterly direction on F Street as aforesaid at 
a time when said taxicab had reached or was about to reach 
a point in line with the east curb line of said First Street. 
And this defendant says that the injuries and losses alleged 
to have been suffered and sustained by plaintiff were due 
to the negligence of the operator of the automobile then and 
there proceeding in a northerly direction on First Street 
as aforesaid and were not attributable to any acts of this 
defendant, wherefore it says that it is not responsible 
therefor. 

WHXTEFORD, MARSHALL & HART, 

By RINGGOLD HART, 

Attorneys for Defendant. 


8 Pleas of Defendant Joseph PI. Fitzpatrick. 

Filed March 22, 1935. 

####### 

First Plea —The defendant, Joseph H. Fitzpatrick, for a 
plea to the amended declaration filed herein says that he 


C. M. FRANCIS vs. J. H. FITZPATRICK, ET AL. 


7 


denies that at the time and place in said amended declara¬ 
tion mentioned, or for sometime prior thereto, the corpo¬ 
rate defendant maintained, controlled or operated by its 
agents, taxicabs in the District of Columbial known as 
Diamond Cabs, and he further denies that the particular 
taxicab in said amended declaration referred to was, at 
the time and place aforesaid being operated by any agent, 
servant or employee of the corporate defendant, or in and 
about any business of the corporate defendant, and he 
further denies that the corporate defendant maintained, 
supervised or controlled the operation of taxicabs on high¬ 
ways of the District of Columbia, or that said corporate 
defendant directed the operation of any alleged taxicab 
business as in said amended declaration set fofth, or that 
said corporate defendant held out to the public, including 
the plaintiff, that it was the operator of said taxicab, and 
he further denies that the taxicab in said declara- 
9 tion referred to was operated by said corporate de¬ 
fendant, in any manner whatsoever, or) that said 
corporate defendant maintained or exercised any control 
over said taxicab or that the corporate defendant, at the 
time and place in said declaration mentioned was engaged 
in any business as a common carrier of passengers for 
hire, or that plaintiff was a passenger for hire of said cor¬ 
porate defendant. He denies that the operator of said 
taxicab negligently or carelessly or recklessly operated the 
same, in violation of the traffic regulations in said amended 
declaration set forth, or anv of them or that the collision 
in said amended declaration referred to occurred by rea¬ 
son of any negligence on the part of this defendant, or of 
the operator of said taxicab. He denies that the taxicab 
at the time and place in said amended declaration set forth 
was being operated at a fast or reckless rate oi; speed, or 
that the same was operated without having s^id taxicab 
under reasonable or proper control so as to avoid colliding 
with other vehicles, or that the operator of said taxicab 
failed to give the right-of-way to vehicles approaching 
from the right, as in said amended declaration charged. 
He has no knowledge or information sufficient to form a 
belief as to the nature 1 and extent of the injuries &nd losses 
alleged to have been suffered and sustained by plaintiff and 
he can therefore neither admit nor deny the allegations of 
said declaration pertaining thereto, but demands strict 
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proof thereof should the same be deemed to be material 
upon the trial of this cause. 


Secoyul Pirn —And for a further plea to said amended 
declaration, the defendant, Joseph H. Fitzpatrick, says that 
at the time and place in said amended declaration set forth, 
the taxicab therein referred to, was being operated in a 
careful and prudent manner, at a reasonable rate of 
10 speed in an easterly direction on F Street, North¬ 
west, approaching the intersection of said last men¬ 
tioned street with a certain other highway known as New 
Jersev Avenue, Northwest. And this defendant alleges 
that at the time and place aforesaid a certain other auto¬ 
mobile was being driven in a northerly direction on First 
Street, Northwest, approaching the intersection of said 
last mentioned street with the aforesaid F Street. This 


defendant alleges that it thereupon became and was the 
duty of the operator of said other automobile to use reason¬ 
able care in the operation of the same so as to avoid striking 
or colliding with other persons or vehicles lawfully upon 
said highway of F Street, or First Street, or either 
of them, but notwithstanding his duty in the premises 
the operator of the automobile last aforesaid failed 
and neglected to exercise reasonable care in the opera¬ 
tion of the same, but on the contrary operated said 
automobile in a reckless, careless and negligent man¬ 
ner in that hq operated said automobile at a fast and 
excessive rate of speed, that is to say at a speed 
in excess of to-wit thirty miles per hour, and without sound¬ 
ing any signal or warning of the approach of the said auto¬ 
mobile then and there being operated by him, and without 
keeping a proper lookout so as to avoid colliding with other 
persons or vehicles lawfully using said highways of First 
Street or F Street, or either of them and further in that 
the operator of the automobile then and there being driven 
in a northerly direction on First Street as aforesaid, failed, 
neglected, and refused to give the right-of-way to the taxi¬ 
cab which was being driven in an easterly direction on F 
Street, as hereinbefore set forth, and by reason of the fore¬ 
going acts of negligence the automobile then and there 
being driven on First Street as aforesaid was negligently 
and carelessly caused, suffered and permitted to run into 
and upon and collide with said taxicab then and there being 
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driven in an easterly direction on F Street as aforesaid at 
a time when said taxicab had reached or was about to reach 
a point in line with the east curb line of said First 

11 Street. And this defendant says that tljie injuries 
and losses alleged to have been suffered and sus¬ 
tained by plaintiff were due to the negligence of the opera¬ 
tor of the automobile then and there proceeding in a north- 

erlv directed on First Street as aforesaid and were not 
* 

attributed to any acts of this defendant, wherefpre he says 
that he is not responsible therefor. 

WHITEFORD, MARSHALL &| HART, 
Bv RINGGOLD HART, 

Attorneys for Defendant. 

12 Joinder of Issue. 

Filed April 12, 1935. 

! 

# # # * # * | # 


Plaintiff joins issue upon defendants’ pleas, 
hied in the above-entitled case. 



MARCUS BORCHARDT, 

Attorney for Plaintiff. 

Note of Issue. 

The title of this action is as stated in the caption hereof. 
The names of the attorneys are: For the plaintiff, Marcus 
Borchardt; for the defendants, Whiteford, Marshall and 
Hart. 


The last pleading was filed in the above-enti led cause 
on the 23rd day of March, 1935. 


MARCUS BORCHARDT, 

Attorney for plaintiff. 


Messrs. Whiteford, Marshall & Hart, 

Attorneys for Defendants, 

You are hereby notified that the above-entitled cause will 
be tried at the next term of the Court. 


MARCUS BORCHARpT, 

Attorney for Plaintiff. 
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13 Memoranda. 

April 12,1935—Jury sworn and respited from day to day. 
April 17, 1935—Trial resumed; verdict for both defend¬ 
ants. 

April 22, 1935—Motion for new trial filed. 

Supreme Court of the District of Columbia. 

Friday, May 3, 1935. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O'Donoghue, Justice, presiding. 

#####** 


Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff take nothing 
by this action, that defendants go hence without day, be for 
nothing held apd recover of plaintiff their costs of defense 
to be taxed bv the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by her attor¬ 
ney of record, in open Court, notes an appeal to the United 
States Court of Appeals of this District; whereupon, an 
undertaking to act as a cost bond is hereby fixed in the 
sum of One Hundred Dollars ($100.00) with leave to de¬ 
posit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 

14 Memoranda. 

May 25, 1935—Bond for costs on appeal by plaintiff ap¬ 
proved and filed. 

Proposed Bill of Exceptions filed. 

Assignment of Errors. 

Filed June 5,1935. 

* * * # # * * 

Now comes the plaintiff in the above entitled cause and 
files the following assignment of errors: 

1. The Court erred in granting the defendants’ Instruc¬ 
tion No. 6. 
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2. The Court erred in overruling plaintiff’s Motion for 
a New Trial. 

MARCUS BORCHARDT, 
Attorney for Plaintiff-Appellant . 


Memorandum. 

June 28, 1935—Proposed Bill of Exceptions 


submitted. 


15 United States Court of Appeals for the [District of 

Columbia. 

April Term, 1935. 


Original No. 2499. Law 82,621. 
Catherine M. Francis, Petitioner, 


vs. 

Joseph H. Fitzpatrick and Independent Taxi! Owners 

Association, Inc. 

Order Extending Time to File Record. 

Filed September 11, 1935. 

On consideration of the petition for extension of time 
to file the record in the above-entitled cause, It is ordered 
by the Court that the time be and it is hereby extended to 
and including October 15, 1935. 

Per Mr. Chief Justice MARTIN. 

September 9, 1935. 

A true Copv—Test: 

HENRY W. HODGES, 

[seal.] Clerk, of the United States Court of 

Appeals for the District of Columbia. 

Supreme Court of the District of Columbia. 

Saturday, September |28, 1935. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. 


# 


Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by hir attorney 
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presents to the Court her Bill of Exceptions, taken 
16 at the trial of this cause, and heretofore submitted 
herein, and prays that the same be signed and made 
of record, nunc pro tunc, which is hereby accordingly done. 

Designation of Record. 

Filed June 5, 1935. 

#*###** 


The Clerk of the Court in making up the transcript of 
record on appeal will include therein the following: 

Amended Declaration. 

Pleas of Defendants to Amended Declaration. 

Joinder of Issue. 

Memoranda: Trial, verdict for plaintiff of fifteen hun¬ 
dred dollars ($1500.00); motion of defendants for new trial; 
new trial granted. 

Trial; verdict for defendants, motion of plaintiff for new 
trial: motion for new trial overruled; judgment: appeal 
noted; approval of bond on appeal. 

Assignment of Errors. 

Bill of Exceptions. 

This Designation of Record. 

| MARCUS BORCHARDT, 

Attorney for Plaintiff. 

17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, lierebv certifv the foregoing 
pages numbered from 1 to 16, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause Xo. 82621 at Law, wherein Catherine 
M. Francis is Plaintiff and Joseph II. Fitzpatrick et al, are 
Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 
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In testimony whereof, I hereunto subscribe njiy name and 
affix the seal of said Court, at the City of Washington, in 
said District this 15th dav of October, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk 

Bv CHAS. B. COFLIN, j 

Clerk . 

18 In the Supreme Court of the District of [Columbia. 

Law No. 82621. | 

■ 

Catherine M. Francis, Plaintiff, ! 

! 

VS. 

Joseph H. Fitzpatrick, and Independent TaIxi Owners 

Association, Defendants. j 

: j 

Plaintiff’s Bill of Exceptions . j 

Be it remembered that the above-entitled cause came on 
for trial before Mr. Justice Daniel W. O’Donoghue and a 
jury on the 12th day of April, 1935, Mr. Marcus Borchardt 
appearing on behalf of the plaintiff and Messrs. Whiteford, 
Marshall & Hart representing the defendants. 

Thereupon the plaintiff, to maintain the issues upon her 
part joined, gave evidence by witnesses tending to prove as 
follows: 

Catherine M. Francis, the plaintiff, having been first duly 
sworn, testified on her own behalf that on December 31,1932 
she was a passenger in a Diamond cab operatdd by Oscar 
Brubaker; that the cab proceeded in an easterly direction 
along F Street, N. W., and as the cab approached the inter¬ 
section of First and F Streets, she noticed a small car go¬ 
ing north on First Street on the right of the cat); about the 
time the taxi reached the sidewalk she noticed thp small car, 
and the collision occurred just about midway of the inter¬ 
section; that the small car on the right actually Entered the 
intersection of First and F Streets before the cib, and had 
the right of way; that a collision occurred in tile intersec¬ 
tion of First and F Streets between the taxicab and the 
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small Ford car and that before the collision actually oc¬ 
curred, the cab did not stop, and it speeded up rather than 
slowed up; that before the accident occurred the cab made 
no effort to avoid the collision; that the taxicab was travel¬ 
ing between 25 and 30 miles an hour at the moment of the 
collision; that the north bound Ford car was traveling at 
a moderate rate of speed; that there is a stop sign on the 
southeast corner of First and F Streets for east 
19 bound traffic along F Street. 

On cross-examination witness testified it was on a 
Saturday afternoon; there was quite a bit of traffic through 
town, and the man drove the cab carefully; when she first 
saw the other: car coming north the cab was about at the 
inner sidewalk; the other car was just entering the intersec¬ 
tion, the cab at that time was going about 22 miles an hour; 
she watched the other car until the collision; a few seconds; 
the other car was a few feet from the east curb of First 
Street, running approximately 20 miles, 18 or 20 miles an 
hour; at the time of the collision the taxicab was on the 
far side of the First Street roadwav from the wav witness 
was going: tlig Ford car ran into the right hand side of 
the taxicab, nearer the front than the middle; she could not 
see the speedometer on the taxicab but she judged the speed 
of the taxicab by the feel of the car; she was a driver her¬ 
self ; she had a few seconds to estimate the speed of the taxi¬ 
cab: the stop sign located on F Street was on the east side 
of First Street, after you crossed First Street going east; 
the stop sign is to cause vehicles to come to a full stop be¬ 
fore crossing Xew Jersey Avenue; it does not stop vehicles 
from crossing First Street and has nothing to do with First 
Street traffic; her taxicab never got to that sign before the 
collision. 


Thereupon Randolph L. Coates, a witness called on behalf 
of the plaintiff, having been first duly sworn, testified as 
follows: That he was driving the small Ford car in a north¬ 
erly direction along First Street, X. \\\, proceeding about 
20 miles an hour before entering the intersection of First 
and F Streets a^id after entering the intersection, proceeded 
at a slower rate; that the Diamond cab, preceding the acci¬ 
dent, was going about 30 miles an hour; that he was on the 
right of the Diamond cab; that his Ford car had entered 
the intersection of First and F Streets before the Diamond 
taxicab. 
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On cross-examination witness testified he ha(jl driven the 
car lie was driving at the time of the collision about two 
months; lie had driven that particular car about eight times; 
he had no permit to drive an automobile in the District of 
Columbia at the time of the collision; he 'emembered 
20 testifying in the same case before; whereupon, wit¬ 
ness was asked if when he testified before he had not 
been asked “How long had you been operating an automo¬ 
bile? You say you had just started f” and if he had not 
answered “I bought the car about two months ago, I reckon, 
but I hadn't drove it any;” and witness answered he did 
not so testify; witness had just started to drive an automo¬ 
bile in the District of Columbia; he had operated an auto¬ 
mobile in Virginia; he had been living in the District of 
Columbia since July prior to the accident; he remembered 
being asked in the other trial how long he had operated that 
automobile and that he answered he drove it home after 
he had bought it; he remembered being asked n the other 
case if the time of the accident was the first time he had 
driven that automobile, and that he answered “No, sir; not 
the first time, I drove it home;” the automobile he was driv¬ 
ing was a model A 1929 Ford; he got to the intersection of 
First and F Streets and looked west on F Street and did 
not see the taxicab; he first looked west on F Street when he 
was about 10 feet from the curb line; he did not see the 
taxicab at all; he could not say how far he coijld see west 
on F Street when he was 10 feet from the cuilb line of F 
Street; he looked to the right and started across; he looked 
to the left and saw the taxi coming down; he had then 
started across the intersection; as he started across the 
taxicab was almost to the intersection; the taxicab was go¬ 
ing 25 or 30 miles an hour at the time; he did not know how 
fast he was traveling; the collision occurred two or three 
seconds after he saw the taxicab; witness was driving right 
over almost to the curb of First Street; the tjaxicab was 
on the left side of F Street; witness struck the taxicab 
directly in the middle on the right hand side ;| the wheels 
of the taxicab raised up off the ground when the car of 
witness struck the taxicab, he did that by trying to cut in 
front of witness’ car; witness remembered talking to Offi¬ 
cer Gavlor after the accident and denied he [told Officer 
Gaylor that he had not seen the taxicab until tjhe collision 
took place; he remembered talking to a Mr. Moreland af- 
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ter the accident; did not tell Mr. Moreland he had not seen 
the taxicab until the collision took place. 

21 Upon redirect examination, witness stated that at 
the time, that Mr. Moreland called at witness’ home, 
Mr. Moreland represented himself as being attorney for 
the Diamond Cab Company; that before the collision oc¬ 
curred, the taxicab did not slow down or stop. Witness 
explained that, when he denied having made a statement 
that he had not “driven the car any”, that he had no 
recollection of having made such a statement; that at the 
time of the accident, and at the present time, witness’ busi¬ 
ness is that of a baker’s helper. 

On recross-examination, counsel for plaintiff directed 
the attention of witness to the following answers which he 
had given at a former trial of this case, that is to say, “I 
bought the car gbout two months ago, I reckon, but I hadn’t 
drove it any”, and “I bought the car about two months 
before that, but I hadn't drove it any”, and asked witness 
whether he meant that he had not given said answers at 
the former trial, or whether he did not remember he had 
given said answers. Witness first replied that lie had not 
given said answers, and then stated that he was not posi¬ 
tive whether he had or not. 

“Q. You are not positive whether or not you gave me 

those answers, then, is that right? A. I did not give you 

those answers that way.” 

* 

The following thereupon occurred: 

The Court: I think when you have a witness on the stand 
who may be slow of thought and slow of expression, when 
you read all of those questions and answers to him, it is 
confusing.' 

Mr. Marshall:, I have only read these two, may it please 
your Honor. 

The Court: But it is just like taking the Bible and read¬ 
ing one line out of it to prove there is no God, without read¬ 
ing the rest of it. You will notice a little beyond that he 
savs he did not drive it anv, to anv extent at all, then he 
says seven or eight times. Then you ask him whether the 
first time he drove it was the time of the accident, and he 
said no, the time before. Whatever there is here, and 
whatever he has testified to, the point is not worth spend¬ 
ing much time on. 
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Mr. Marshall: I think that is so. I was only asking him 
whether or not his recollection was positive a pout these 
two answers the last time. I do not know yqt whether 
it is or not, but I guess that has about exhausted that ques¬ 
tion.’ ’ 

22 Thereupon James Edward Crenshaw, ja witness 
called on behalf of the plaintiff, having j been first 

duly sworn, testified as follows: That he witnessed the 
collision between the Diamond taxicab and the Ford car 
in the intersection of First and F Streets, N. W., driving 
a General taxicab at the time of the accident; tljiat he was 
seven or eight feet from the scene of the accident; that 
it appeared to him that the Diamond Cab and the Ford car 
met at the intersection at the same time; that the Diamond 
cab was traveling about 23 or 25 miles and hour and before 
the collision, he judged; the Diamond cab “didn’t make 
any effort to stop”; that the Diamond cab was proceeding 
in an easterlv direction along F Street and the 1 Ford car 
proceeded in a northerly direction on First Street and was 
on the right of the cab. 

The taxi tried to make a back swing to keep from being 
hit but he could not make it. They were too close together. 
On cross-examination the witness testified he could not re¬ 
member which car he saw first; he could not remember 
when he testified before that he had testified he first 

23 saw the private car and it was some distance down 
the street when he first saw it, some distance from 

the corner; he had forgotten which car it was npw; he had 
nearly about forgot it now, but he does remembpr that the 
taxicab was going 23 to 25 miles an hour at the time he 
saw it: the private car struck the cab in the middle on the 
right side. 

Thereafter the defendants, to maintain the issues on 
their part joined, gave evidence by witnesses, tending to 
prove as follows: 

Oscar Brubaker, a witness called on behalf of the defend¬ 
ants, having been first duly sworn, testified as follows: He 
was the driver of the Diamond taxicab involved m the acci¬ 
dent at First and F Streets, N. W.; while on F Street, ap¬ 
proaching the intersection of First Street, he slbwed down 
and looked both ways up and down First Street; he saw this 
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other car about 150 feet down First Street, in sight of the 
intersection, bgt he naturally thought the other car would 
stop or slow down and he proceeded on across the inter¬ 
section; he got; almost across the intersection when he was 
struck on the right side; the blow almost turned him over; 
it lifted the cab up on two wheels; when he first saw the 
private car 150 feet away the taxicab was at the west curb 
line of First Street; he could not sav exactlv how fast the 
private car was going but it was coming pretty fast; the 
taxicab was slowing down to stop at the stop sign on the 
edge of Xew Jersey Avenue; the next time lie saw the pri¬ 
vate car was when it crashed into the taxicab; the private 
car was traveling at least 55 miles an hour; the taxicab 
was not going over 5 miles an hour when it crossed the 
roadway at First Street; he knew the stop sign was there; 
he had passed that way quite a few times going to the 
Union Station; after driving several months von get to 
memorize stop signs; he had been driving a taxicab about 
seven months prior to December 31, 1932; the taxicab was 
just past the center line of First Street when the collision 
occurred, east of the center line; he thinks the front wheels 
of the taxicab were even with the curb line of First Street; 
lie did not increase the speed of his taxicab going across 
First Street; he did not try to get in front of the private 
car; while crossing First Street he had his foot on the 
brake of the car and was braking all the time; he put his 
foot on the brake to stop for the stop sign; he never 
24 reached the stop sign, not quite; the taxicab was hit 
on the right side, just about the center between the 
wheels; two doors and apron and running board were 
smashed in; the post against which the doors closed was 
bent in; he was almost turned over. 

The witness’ attention was called to his testimonv in the 

* 

previous trial of this case, and the following thereupon 
occurred; 

“Q. Mr. Brubaker, do you remember being asked this 
question: ‘Where were you when you first saw the other 
car that was going south on First Street’? and you said, 
‘I was right out in this intersection past the cross walk’. 
Do you remember that—‘past the cross walk’? Do you 
remember so stating? A. Well, I mean, I was right on the 
cross walk. 
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Q. You didn’t mean past the cross walk? A. Well, the 
front wheels probably were past the cross wait. 

Q. The front wheels were past? Then, ‘Out past the 
sidewalk line? Yes sir’. A. Past the sidewalk li|oe? 

Q. You said yourself you were past the sidewalk line 
when you first saw this other c*tr. Do you rerpember so 
stating? A. Well, I think so. 

Q. All right. Then do you remember being afced, ‘And 
where was that other car when vou first saw it coming 

v O 

south?’ and vour stating ‘The other car was about 100 feet, 
I should say, south on First Street.’ A. Well, it was over 
a hundred feet. 

Q. Why did vou say ‘a hundred feet’ the last time vou 
were questioned if it was 150 feet? A. Well, I meant, at 
least—well, over a hundred feet. Probably 150. 

Q. All right. Then this question was asked. ‘How many 

feet?’ And vou answered ‘One hundred feet. One hundred 
%> 

feet south on First Street? Yes, sir.’ Do you remember 
answering in that manner? A. Yes, sir. 

Q. Did vou sav ‘Yes’? A. Yes. 

Q. Do you also remember being asked these ques- 
25 tions on that same point? ‘How far could you look 
up First Street when you reached the intejrsection?’ 
And you answered, ‘I would say about several hundred 
feet.’ That is, when you reached the intersection. 

‘You could look up several hundred feet?’ ‘A. Yes.’ 

‘ Q. Did you look several hundred feet ? ’ ‘A. Yes, I looked 
up, but I do not-’ 

‘Q. When you approached?’ ‘A. Yes, sir; I always do.’ 

‘Q. On this particular occasion you looked up several 
hundred feet ahead and did not see any car approaching?’ 

And vour answer is, ‘No, sir.’ Do vou remember so 
answering? A. No, sir. Not on the sidewalk. 

Q. What? A. You are speaking of the sidewalk? 

Q. I am asking you whether you do recall making such 
answers to questions that I have read to you. Do you 
recall them? A. I don’t recall that the last time. 

Q. You don’t remember your stating that? A. No. 

Q. All right. Now, didn’t you see any car when you 
reached the intersection and you looked up south 100 feet? 

Q. (continued) But you don’t remember seeing any par¬ 
ticular car when you actually reached the intersection and 
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you claimed to look up several hundred feet? A. Yes. I 
did remember having seen one. 

Q. When you reached the intersection? A. Yes. 

Q. Do you remember further in that same examination 
you were asked these questions: 

4 Q. Did you notice any cars coming to your left?' ‘A. 

No, sir.’ 

26 4 Q. How far up did you look to your left?’ 4 A. 

Well, several hundred feet, as far as you can, you 
know, approaching the intersection.’ 

Q. Let us see if that is what you said. 

4 Q. You went across, continued with this plaintiff as pas¬ 
senger, across this intersection, and you were three-fourths 

of the distance across when vou first noticed the car to 

* 

your right?’ ‘A. Yes, sir.’ 

4 Q. And you had looked before to your right to see if a 
car was coming?’ 4 A. Yes, sir.’ 

4 Q. Then when you were three-fourths of the distance 
across did you look to the left and to the right both?’ 4 A. 
After I had gotten-’ 

4 Q. Three-fourths of the distance across.’ 4 A. Xo, 
sir-’ 

4 Q. What?’ ‘A. After I had gotten three-fourths of the 
way across did I look?’ 

‘Q. Yes. Right or left?’ ‘A. Well, my attention then 
was on the stop sign, coming to a stop.’ 

Mr. Marshall: If your Honor please, I object to this 
method of cross-examination. 

Mr. Borchardt: This witness’ testimony is quite incon¬ 
sistent. with what he stated here on direct examination. 

Mr. Marshall: I object to that. The proper method in 
this kind of cross-examination is to ask a witness if he was 
asked a certain question and gave a certain answer, and 
not to stand there and read a whole lot of material to the 
witness. 

The Court: The objection is sustained. 

Mr. Borchardt: May I have an exception your Honor? 

The Court: You understand the ground upon which the 
objection is made and sustained is that you cannot read 
to a witness half a dozen or more questions and ask him 
if he said that, without asking him anything about them. 
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That is the objection that has been made t^> the ques- 
27 tion. If you want an exception to that you may 
have it. 

Bv Mr. Borchardt: 

•j 

Q. Do you remember being asked this ‘When you looked 
to the right when you were three fourths of thp distance 
across, did you see any car coming then?’ (And your 
answer, ‘Yes, this car.’ Do you remember thatf A. l r es, 
sir. 

Q. Then do you remember being asked, ‘How far was 
that car from vour right?’ And vour answer, ‘I would 
say 100 feet or so.’ A. Yes, sir. 

Q. That is, when you were three quarters of the distance 
across? A. l r es. 

Q. Do you remember being asked this question, ‘And 
vou were three fourths of the distance across and it was 
100 feet from this particular point (indicating)’ And 
your answer ‘Yes.’ Do you remember that? A, Y r es, sir. 
What I meant is that is the time the car struck mb, is when 
I was three fourths of the wav across the intersection. 
I don’t mean that this was the first time I saw the car com¬ 
ing from the south. I saw the car when I first crossed the 
sidewalk, cross walk. j 

Q. But that is when you were struck—when you were 
three fourths of the distance across? A. When I ^vas three- 
quarters across. Yes. 

Q. Let us see if that is what you testified to before. Do 
you remember being asked this question: ‘How far were 
you from the sidewalk at the time this other car struck 
vou?’ That is the west side of First Street. I am merelv 

V * 

mentioning that, your Honor, so as to get the particular 
street before the witness. ‘How far were you from this 
sidewalk—this sidewalk (indicating on plat)?’ Do you re¬ 
member being asked this question: ‘ How far were you from 
the sidewalk at the time this other car struck you?’ And 
your answer, ‘I think it was about four feet, I imagine, from 
the curb line.’ Do you remember so stating? A. Which 
curb line is that? 

Q. I am asking you if you remember so answering. Do 
you remember that? Do you remember answering in that 
maimer? A. I didn’t know which sidewalk. 
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28 Q. The east side of First Street. A. The east side 
of First Street? 

Q. Your answer, ‘I think it was about four feet, I imag¬ 
ine, from the curb line.’ A. Yes, sir. 

Q. And do you remember this: ‘Yes, about four feet from 
the curb line?’ The question was asked; and your answer 
‘Yes, my front wheels were about four feet from the curb 
line.’ Do you remember answering in that wav? A. Xot 
west of the curb line? 

Q. West of the curb line, I suppose. I am just reading 
what vou answered. Do vou remember being asked this 
question in the previous case, ‘Do you know how fast the 
other car was traveling?’ and you stated, your answer was, 
‘I would sav, about 30 miles an hour. That is mv guess.’ 
A. Yes, sir. 

Q. Which is! correct—35 miles an hour, which is testified 
here, or 30 miles? A. Well, I would say that it would be, 
I imagine it was traveling fast, traveling fast enough to 

V • 7 » c 

almost turn me over when it struck me. I would sav, at 
about 30 or 35 miles an hour. 

Q. Do vou wish to change anv of vour statements made 
here todav as to when vou first saw this other car? A. To- 
dav? 

Q. Y es. A. Xo, sir. 

Q. You will stand by those statements? A. I was con¬ 
fused, or rather, I would like to make it plain that I was 
three quarters of the way across when I was struck; but 
I saw the car when I first entered the intersection, and not 
when I was three quarters of the way across, because if I 
was three quarters of the way when I first saw the car and 
got struck at the same time, it couldn't be 150 feet away 
down south of the intersection. 

Q. Then your statement that you were four feet from the 
east curb of First Street is not correct? Is that right, as 
you testified in the previous case? A. Well, I was three 
quarters across. I was east of the center line of 

29 First Street. That is when I was struck.” 

Thereupon James B. Shaw, a witness called on behalf of 
the defendants, having been first duly sworn, testified as 
follows: He was walking west on F Street; he was about to 
turn south on First Street when he noticed a Diamond cab 
approaching First Street; he stopped on the northeast 
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corner of First and F Streets just at the time the Diamond 
cab got in the intersection he noticed the Ford car coming 
at a rapid speed; the Ford struck the Diamond cab and 
bounced back; when he first saw the Diamond cab it was on 
the west side of First Street; it had reached the corner; he 
did not see the other car until the Diamond cijib started 
across First Street; he then noticed the Ford c|ar coming 
at a very rapid speed, about 40 or 50 yards away; the taxi¬ 
cab at that time was just a little way from the manhole on 
the east side of First Street; the Ford car struck the taxi¬ 
cab about at the manhole; the taxicab was going between 
10 and 12 miles an hour at the time of the collision; the 
other car was going 35 or 40 miles an hour, probably faster; 
the car was coming so fast it couldn’t stop. It couldn’t go 
in front and it couldn’t go behind the cab so therefore it 
just had to strike it. The taxicab was tilted on an angle of 
40 or 50 degrees. 

Upon cross-examination, witness stated that he remem¬ 
bered seeing Mr. Borchardt (attorney for plaintiff) before, 
at his home, and that Mr. Borchardt asked witness to tell 
him about the accident and that he did not tell Mr. Bor¬ 
chardt, stating “I told you that Mr. Marshall (attorney for 
defendants) told me it was best for me not to speak to any¬ 
one in regard to that accident”. Witness also recalled re¬ 
ceiving a letter from Mr. Borchardt inviting witness to 
come to liis office nor did he telephone Mr. Borchardt. Wit¬ 
ness also recalled that “there was a man came around at 
the beginning and asked did I see the accident. As he kept 
asking questions he kept writing down” and that he signed 
this paper, but he does not know where it is. Witness 
stated that after the collision the Ford car “bounded back” 
about fifteen or twenty feet. 

Thereupon Morris Wishnowsky, a witness called on be¬ 
half of the defendants, having been first duly svforn, testi¬ 
fied as follows: That he saw the collision bexween the 


Diamond cab and the Ford car in the intersection of 

30 First and F Streets, having been on the northeast 

corner of New Jersey Avenue and F Streets at the 

•/ 

time; that he saw both cars before they had reached the in¬ 
tersection ; when he first saw the Ford car it was about the 
middle of the block; the taxicab was “on the cornqr of First 


and F Streets when I seen it”; there is a stop sigh at First 
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and F Streets; the taxicab slowed up; he did not know how 
fast it. was going but it was not going fast at all; the Ford 
car was going a little faster, real fast; the Ford car hit the 
taxicab. 

Upon cross-examination, witness stated that he saw a car 
coming down F Street, stating “I seen far away a car. 
Never paid no attention”. But the witness thereafter 
stated that before he stopped, “I didn't see nothing”. 

Thereupon William J. Gaylor, a witness called on behalf 
of the defendants, being first duly sworn, testified as fol¬ 
lows: He was a policeman attached to No. 1 Precinct; he 
visited the scqne of the collision between the P^ord car and 
the taxicab at First and F Streets, X. W., on December 31, 
1932, shortly after the collision, but he did not see the colli¬ 
sion itself; he got there four or five minutes after the acci¬ 
dent; made a report of the accident; the taxicab was dam¬ 
aged on the right side, from right in back of the front wheel 
to the back fender; both doors were pushed in: the taxicab 
was sitting about in the center of the street, the front 
wheels even with the east curb of First Street; the Ford 
roadster was sitting about 10 feet back of the south curb of 
F Street on First Street; it was damaged in the front; he 
talked with Randolph Coates, the driver of the Ford car, at 
that time; witness was asked whether Coates told him that 
he did not see the taxicab until just before the collision, and 
counsel for plaintiff objected to the question as not proper 
examination. Whereupon, after discussion between coun¬ 
sel and the Court, the Court overruled said objection and 
counsel for defendants thereupon asked witness the follow¬ 
ing question: 44 Officer, at the time after this accident when 
you were there and spoke to this man Coates, didn't he tell 
vou that he didn’t see the taxicab at all until the collision 
took place?” To which question witness answered, “That 
is right.” 

Upon cross-examination witness testified that he didn’t 
know of his own knowledge that the ears had not been 

moved. He didn’t think so. Thev said tliev hadn’t 

• % 

31 been. 

Thereupon William C. Moreland, a witness called for the 
defendants, being first duly sworn, testified as follows: He 
was an investigator for the Independent Taxi Owners As¬ 
sociation; he was attached to the law office of Whiteford, 
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Marshall & Hart; subsequent to the accident lie' talked to 

Mr. Coates, driver of the Ford car, at Coates’ home, and 

Coates told him he did not see the taxicab at all ujntil it was 

immediatelv in front of him. Witness stated he did not tell 

Coates that witness was a lawyer; Coates’ wife hsked wit- 

ness if he was an attorney, and witness said no; earlier in 

the dav witness had called at the house and saw Mrs. 
* 

Coates, who said her husband was asleep and suggested 
that witness come back later, which he did; on this occasion 
witness told Mrs. Coates that he was from Whiteford, Mar¬ 
shall and Hart, attorneys for Independent Taxi Owners 
Association. 

Upon cross-examination witness testified that he is not 
on the payroll of Whiteford, Marshall and Har:, and has 
not been at any time, and that he is on the payroll of the 
Independent Taxi Owners Association. Witness was asked 
why he didn’t care to represent himself at Coates’ home as 
being connected with the Independent Taxi Owners Associ¬ 
ation, and stated “Well, I don’t know of any specific rea¬ 
son whv.” Witness was asked whether he made a state- 
•< 

ment to Mr. Coates “I am afraid that vour testimonv would 

* •» 

not help us very much”, and answered that he did not. 

Thereupon Lucius M. Hull, a witness called in behalf of 
defendants, being first duly sworn, testified as follows: He 
was a shorthand reporter; that he reported the previous 
trial of this same case; he reported the testimony in that 
case of Randolph Coates; he had with him the original 
shorthand notes in the former proceeding; that his notes 
showed the following question propounded to the witness 
Coates in the previous trial: “How long had you been 
operating an automobile? You say you had just started?”; 
his notes showed the following answer: “I bought the car 
about two months ago, I reckon, but I had not drove it 
any;” his notes also showed the same witness (was asked 
“Is that the first time you have operated it?” aid the wit¬ 
ness answered, “No, not the first time, ij drove it 
home.” 

32 Upon cross-examination witness was asked to read 
from his notes the two questions and answers pre¬ 
ceding the question that Mr. Marshall had put to him, and 
the witness read the questions and answers as 

“Q. How long have you been operating an automobile?” 
“A. In town?” 
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“Q. Iii the District of Columbia.” “A. Well I have 
just started.” 

Thereupon Ringgold Kart, called as a witness for defend¬ 
ant, testified he is a member of the firm of Whiteford, Mar¬ 
shall and Hart, who are attorneys for the Independent 
Taxi Owners Association, that he was present at the for¬ 
mer trial of this case at the time witness Krenshaw testi¬ 
fied in the former trial, and when Krenshaw was asked to 
locate on a plat where the Ford Car was when the taxicab 
was just entering the intersection of First and F Streets 
(which plat was identified as the same one before the Court 
and jury in this case); witness Hart made a mark thereon 
indicating where Krenshaw located the Ford car when the 
taxicab was just entering the intersection. Said plat was 
drawn to scale of one inch to ten feet, and by said scale 
the mark so made bv witness was thirtv-five feet from the 
south curb line of F Street. After the first trial was con¬ 
cluded, witness took the plat back to his office and on the 
morning of the dav that the second trial was about to be 
had he erased all of the marks from the plat as best 
he could, for the purpose of the new trial, to use the plat. 
There is a little green spot surrounded with blue ink on 
the plat y markjed tree, and as you move further south there 
is another green shaded portion surrounded by blue ink 
marked tree, and just a little way north of the second tree 
is where the mark was placed. 

Upon cross-examination of witness, the following oc¬ 
curred : 

“Q. I ask you to come to the board a moment and tell 

me if there is an erasure underneath that mark that vou 

placed there. A. Yes. There is not only an erasure here, 

but I know that from memorv. 

* 

Q. I am not speaking about memory. I am speaking of 
an erasure there. 

Mr. Borchardt: I ask that the jury be permitted to see 
that particular mark, your Honor, as to whether there was 
an erasure thereunder. 

The Witness: I didn’t state whether there is an erasure 
there or whether there isn’t. I only say that I know the 
place where he indicated the Ford car at the time the 
33 taxicab approached First Street.” 
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The foregoing is the substance of the testimony taken 
as pertains to the exception taken by the attornek for plain¬ 
tiff to the granting of defendants’ instruction number 6. 
And thereafter the defendants, by their attorneys, tendered 
to the Court the following instruction which the Court 
granted to the defendants over the objection and excep¬ 
tion noted by the attorney for plaintiff: 

Defendants’ Instruction No. 6. 

You are instructed that the right-of-way at ^n intersec¬ 
tion of two highways given by law has no propler applica¬ 
tion except where the vehicles on the intersecting highways 
approach the crossing so nearly at the same time and at 
such rates of speed that, if both proceeded, each without 
regard to the other, a collision between them is to be rea¬ 
sonably apprehended. In such cases it is the right of the 
one having the right-of-way to continue his course, and 
it is the duty of the other to yield to him the right-of-way. 
But if a vehicle not having such right-of-wav cogues to the 
crossing and finds no other vehicle approaching it upon 
the other highway within such distance as to |*easonably 
indicate danger, the driver thereof is under no obligation 
to stop or to wait, but may proceed across such intersection 
as a matter of right. 

And thereupon the Court made the following charge to 
the jury: 

“Members of the jury, the plaintiff in this case has filed 
a suit against two defendants, one an individual, and one 
a corporation. The action as brought by thes plaintiff 
against these two defendants in commonly known, as a suit 
in negligence. 

“Negligence in the law is the failure to exercise that de¬ 
gree of care which a reasonably prudent person would ex¬ 
ercise under the circumstances of the particular case. 

“There are two essentials, generally speaking, that 
must be established by a plaintiff in an action of negligence. 
One is proof of the negligence on the part of the defendant, 
and second, that the plaintiff sustained danjages as a 
34 proximate result of the negligence of the defendants. 

In an ordinary action of negligence the defendant is 
required to exercise a reasonable degree of care, that de- 
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gree of care which an ordinary, careful, reasonably pru¬ 
dent person would exercise in a particular case, but when 
the act of negligence is charged against a common carrier, 
that is, where the plaintiff is the passenger of a common 
carrier, then a greater degree of care is required on the 
part of the defendant as a common carrier. A common 
carrier defendant is required to exercise the highest degree 
of care in order to avoid being charged with negligence, but 
that degree of care does not go to the extent of making 
the defendant, who is a common carrier, the guarantor of 
the safety of the passenger, that is, of the plaintiff, in a 
suit for negligence. 

“There are several acts alleged in the declaration or 
claim of the plaintiff against these defendants. The plain¬ 
tiff is not required to prove all of those acts of negligence 
in order to recover. If the plaintiff proves one of the 
several acts of negligence alleged, that is sufficient to estab¬ 
lish that essential of the plaintiff’s case. For instance, in 
this case the plaintiff claims that the defendants were ope¬ 
rating an automobile at an excessive rate of speed, operat¬ 
ing an automobile without having it under proper control, 
operating an automobile without yielding the right of way. 
Now, if any one of those acts of negligence is established 
that would establish that one essential of the plaintiff’s 
case. 

“It is also alleged in the declaration that the defendants 
violated a traffic regulation. The law in that regard is 
that if a defendant violates a traffic regulation, and that 
the violation qf the traffic regulation is the proximate cause 
of the accident, then in the eyes of the law that constitutes 
negligence. 

“Now, I have said that in this case there are two defend¬ 
ants, one an individual, and one a corporation. It is ad¬ 
mitted in this case that the individual defendant was the 
owner of the taxicab involved in this accident, and that the 
driver of that; taxicab was his servant. In the law if an 
agent or servant is guilty of negligence, in the scope of his 
employment, that is, in the performance of his duty as 
servant lor employee, or agent, then that negligence 
35 is chargeable to the master, to the employer, and the 
employer may be held liable therefor. In this case, 
however, as I have said, there are two defendants. The 
second defendant is not joined in this case as the owner 
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or co-owner of the taxicab. It is not joined in this case as 
the actual operator of the cab through its employees or 
agents, but it is joined in this case on the basis and on the 
ground that it is a co-adventurer with the individual de¬ 
fendant, that it is engaged in a joint enterprise with the 
individual defendant. That is, it is the claim of the plain¬ 
tiff that the two defendants are engaged in a joint ad¬ 
venture, and that, therefore, if the owner is liable for the 
negligence of the driver of his cab, that is, the individual 
owner, the corporate defendant is also liable jointly with 
the individual defendant. A joint adventure exists where 
persons embark in an undertaking without entering into 
the prosecution of the business as partners directly, but 
are engaged in a common enterprise for their mutual 
benefit. 

“It is for you members of the jury to say whether or 
not the facts in this case establish by a preponderance of 
the evidence that the defendants in this case were engaged 
in a joint enterprise or adventure as I have defined it to 
you on or about the 31st day of December, 1932, which was 
the date of the accident involved in this case. 

“Now, an individual and a corporation may be joint ad¬ 
venturers. Joint adventurers who are engaged ifi an enter¬ 
prise requiring the use of mechanical contrivances are 
jointly and severally liable as joint tort feasors, or joint 
wrong doers, for personal injuries suffered by others from 
the negligent operation thereof, or from the negligence of 
their agents and employees, acting within the scope of their 
employment. 

“In this case, the two defendants set up the defense, 
first that there was no negligence on the part of the opera¬ 
tor of the taxicab. Neither of the defendants iij this case 
claim that there was any contributory negligeiice on the 
part of the plaintiff. So, there is no defense in this case 
of contributory negligence. In eliminating that defense, I 
might pass it over without any comment but it might be 
well to explain to you what contributory negligeiice is, and 
therefore you will not consider it as a defense in this 
36 case. If the plaintiff in a case shows that the de¬ 


fendant is guilty of negligence by a preponderance 
of the evidence, and if the defendant in the case shows by a 
preponderance of the evidence that the plaintiff was like¬ 
wise guilty of negligence that contributed to some degree, 
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more or less, in causing the accident, then the plaintiff 
cannot recover under those circumstances, because the 
negligence of the plaintiff contributed, to a degree, more 
or less, in causing the accident. I say to you again that 
the defense of contributory negligence is not involved in 
this case. 

“Xow, again, in this case, if the negligence that caused 
this accident was the sole negligence of the driver of the 
Ford car that came up First Street, and if the driver of 
the taxicab was not negligent at all, your verdict must be 
for the defendants. 

“Where a person claims that two or three persons, 

through their negligence, have caused his injury, he may 

sue all three of them; he mav sue two of them; or he mav 

sue onlv one of them. In the law he has that election, and 
* ' 

the fact that when a case comes to trial the proof discloses 
that all three were negligent does not relieve the jury from 
finding the one, and the only one that is sued, liable for the 
damages suffered by the plaintiff. 

“Xow, in this case, if you find that the driver of the 
taxicab was guilty of negligence, and should you also be 
of the opinion that the driver of the Ford car was also 
guilty of negligence, that will not relieve the master or 
employer of the driver of the taxicab from liability, and 
it will not relieve the defendant corporation from liability 
if you hold that the defendant corporation was engaged in 
a joint enterprise with the individual defendant. 

“In this case the burden of proving the essentials of the 
case rests upon the plaintiff. I will repeat to you again 
the essentials of the plaintiff’s case: That she must estab¬ 
lish negligence on the part of the driver of the taxicab, and 
she must establish damages resulting to her as the proxi¬ 
mate result of the negligence of the driver of the taxicab, 
and in order to hold the corporation liable she must also 
show that the corporation was engaged in a joint enterprise 
with the individual defendant. The plaintiff must establish 
these essentials of her case by a preponderance of 
37 the evidence. In a criminal case, where the state or 
the commonwealth is the plaintiff, if the person 
charged with the crime is the defendant, the law requires 
the state or commonwealth to prove the essentials of the 
crime beyond all reasonable doubt. But, in a civil case, 
such as this one, in a court of common law that degree 
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of proof is not required of the plaintiff. The plaintiff is 
required to prove the essentials of her case by a fair pre¬ 
ponderance of the evidence. That is, by a preponderance 
of the evidence being in her favor. So that, should you 
find that the evidence preponderates in favor of the de¬ 
fendants, your verdict should be for the defendants. Should 
you find that the evidence hangs equally in the| balance, 
your verdict should be for the defendants, but sliould you 
find that the evidence preponderates in favor of the defend¬ 
ants in the essentials of the case, of the essentials of the 
case as I have given them to you, then your verdict should 
be for the plaintiff as against one or both of the defend¬ 
ants’\ 

Mr. Borchardt: Your Honor means the defendants. 

The Court: “Should you find that the evidence prepon¬ 
derates in favor of the plaintiff in regard to the essentials 
of her case, as I have indicated them to you, then your 
verdict would be for the plaintiff. 

“It is the duty of the Court to make known t<^ vou the 
law in the case. It is the duty of the jury to judge the 
facts in the case. You are the sole judges of the facts in 
this case. You are, likewise, the sole judges of tjhe credi¬ 
bility of the witnesses that have appeared before you in 
this case. You are to judge of their intelligence, or lack of 
intelligence; of their experience, or lack of experience, of 
their chance for observation or lack of chance for observa¬ 
tion, and of their interest or lack of interest in thd outcome 
of this case. 

“Should vou find that anv witness has testified falselv 

* V 9 / 

in regard to any material fact in the case, knowingly and 
wilfully, concerning which that witness could not reason- 
ablv be mistaken, then vou may disregard anv or all of that 
witness’ testimony. Now, this rule in regard tq judging 
the credibility of the witnesses is applicable not oi}ly to the 
witnesses who are not parties to this case, but it i^ likewise 
applicable to the witnesses that take the witness stand, 
who may be parties to the litigation. 

38 “Now, your verdict in this case may be for the 
plaintiff against both defendants, or it may be for 
the plaintiff against one defendant and in favor of the other 
defendant, or your verdict may be in favor of both de¬ 
fendants. Should your verdict be for the plaintifjf against 
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one or both of the defendants, then you will have to arrive 
at the amount of your verdict. You are to return a ver¬ 
dict, should it be for the plaintiff, in such an amount as 
will fairly and reasonably compensate her for the damages 
she has sustained bv reason of the negligence of one or 

•> w C 1 

both of the defendants in this case. Those damages should 
cover the actual injuries that the plaintiff has sustained, 
physical suffering, mental suffering, expenses by way of 
medicines, medical treatment and doctor bills, in such an 
amount as will reasonably compensate her. If you find 
that there has been a permanent injury, the amount must 
be such as will cover the permanent injury that you find 
will be the proximate result of the injuries sustained in 
this case in the accident, in such an amount as vou find will 
result in the future as the proximate result from the acci¬ 
dent in this case. 


“Now, in arriving at vour verdict vou are not to be 
governed by sympathy nor by prejudice. You are to use 
vour intelligence, and vour reasoning, in arriving at vour 
verdict, and not to be swaved bv the feelings or emotions 
of vour heart. In other words, vou are to use vour heads, 

ft 7ft ft 7 

and not vour, hearts in arriving at vour verdict. 

“Now, when you retire to your jury room, you are to 
keep your minds open, you are to reason with others and 
be willing to be reasoned with. You are to advance argu¬ 
ment in support of your opinions or conclusions, and listen 
to the argument of others in support of their opinions or 
conclusions. It is the purpose of the law in jury trials 
that the verdict should be the consensus of twelve minds, 
the determination of twelve persons, arriving at that which 
is a fair and reasonable decision on the facts in the case. 
Now, should the small minority of the jury find they differ 
from the great majority of the jury, the small minority 
should pay great attention to the arguments and reasons 
of the great majority of the jury, who are equally fair 
minded, and equally as intelligent as yourselves. 

“In this case counsel for the respective parties 
39 have requested certain instructions, and the Court 
has granted certain instructions, as follows: 


“Plaintiff's! Instruction No. 1: ‘A taxicab holding itself 
out to serve those who apply for transportation is a com¬ 
mon carrier of passengers, and as such is bound to exercise 
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the highest degree of care in safeguarding its passen¬ 
gers for hire.’ 

“Plaintiff’s Instruction Xo. 4: ‘Common carriers of pas¬ 
sengers are liable for torts committed by their servants and 
agents in the prosecution and within the scope of their em¬ 
ployment, whether the same be by omission qr commis¬ 
sion.” 

“Plaintiff’s Instruction Xo. 5: ‘If a carrier is negligent, 
it is responsible for the direct consequences olj its negli¬ 
gence, although the negligence or misconduct of a third 
person contributed to the injury.’ 

“Plaintiff’s Instruction X"o. 6: ‘In the case of an injury 
to a passenger occasioned by the joint negligence of sev¬ 
eral, the person injured, if he was not himself at fault, may 
have his action against all or either of the persons causing 
the injury.’ 

“Defendants’ Instruction Xo. 3: ‘You are (instructed 

that the mere happening of the accident is no evidence of 

negligence, and you cannot infer negligence as against the 

driver of the taxicab merelv because the accident occurred.’ 

* 

“Defendants’ Instruction X”o. 4: ‘You are instructed 
that the owner of the taxicab is not an insurer of the safety 
of a passenger therein, and is not answerable in damages 
merely because the passenger is injured. Such owner or 
operator must exercise the highest degree of cat*e for the 
safety of such passenger, but defendants in this case are 
not liable for injury to plaintiff unless such injury resulted 
from the negligent operation of said taxicab in one or more 
of the acts of negligence as set forth in the declaration.’ 

“Defendants’ Instruction Xo. 5: ‘If vou find from the 

* 

evidence that the plaintiff sustained injuries because of 
the collision described in the declaration, and that such col¬ 
lision was due solely to the negligence of the operator of 
the Ford automobile, and that the operator of the taxicab 
was not negligent in any one or more of the respects set 
forth in the declaration, then your verdict must be for the 
defendants.’ 

40 “Defendants’ Instruction Xo. G: ‘You are in¬ 
structed that the right-of-wav at an intersection of 
two highways given by law has no proper application ex¬ 
cept where the vehicles on the intersecting highjvvays ap¬ 
proach the crossing so nearly at the same timb and at 
such rates of speed that, if both proceeded, eaclj without 
regard to the other, a collision between them is ip be rea- 
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sonably apprehended. In such cases it is the right of the 
one having 1 the right of wav to continue his course, and 
it is the dutv of the other to vield to him the right of wav. 
But if a vehicle not having such right of wav conies to the 
crossing and finds no other vehicle approaching it upon 
the other highwav within such distance as to reasonablv 
indicate danger, the driver thereof is under no obligation 
to stop or to wait, but may proceed across such intersection 
as a matter of right.’ 


And thereupon the jury retired and thereafter brought 
in a verdict in favor of the defendants. 

And thereupon on the 22nd day of April, 193b, after 
notice duly given, the plaintiff, by her attorney, moved the 
Court to grant her a new trial upon grounds stated in writ¬ 
ing among which grounds was cited the error of law com¬ 
mitted bv the: Court in the granting of Defendants’ In- 
struction Xo. 6. Said motion was heard on the 3rd dav 
of May, 1935, and after argument the Court overruled the 
same, saving this plaintiff the exception thereto. 

And be it remembered that the several objections and 
exceptions made and taken in the course of the trial of said 
cause were duly entered upon the minutes of the Court 
and because the matters and things hereinbefore recited 
are not matters of record, in order to make the same part 
of the record herein, which is hereby ordered, so that the 
plaintiff may have her case reviewed on appeal, the plain¬ 
tiff, by her attorney, prays the Court to sign and seal this, 
her Bill of Exceptions, which is accordingly done, now for 
then, this 28th dav of September, 1935. 

DANIEL W. O’DOXOGHUE, 

Justice. 

Sept. 26, 1935. 


Xo objections. 

WIIITEFORD, MARSHALL and HART, 
By RINGGOLD HART, 

Attorneys for Defendants. 
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